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Report from the training in Podgorica by the Europa Institute 

representatives within the CABUFAL project

16th May – 18th May 2018. 

From 16th May – 18th May representatives of the Faculty of Law University of Montenegro have been trained by Europa Institut – Saarland University in Saarbrücken representatives in Podgorica. This was a training by the Europa Insitiute within Erasmus+ project Capacity Building of the Faculty of Law, University of Montenegro - curricula refreshment, boosting of international cooperation and improving human, technical and library resources (CABUFAL). 
Bearing in mind the duration of this study visit, the report will present shortly the presentations of the lecturers and the practical case solving part that I have been involved during this three days lecture. 

First day – 16th May 2017

The first day began with the welcoming speech of prof. Dr. Aneta Spaic, project coordinator who presented in short the lecturers of the Europa-Institut and upcoming topics that they will be presenting during the training.

Ass. iur. Mareike Fröhlich LL.M., gave the first lecture on Legal Methodology: Introduction to German practical case solving. The example was related to the European Union Law.
Introductory part was dedicated to the question of Legal Methodology – the art of argumentation. 

In this part lecturer presented the ideas that Legal studies should enable students to have an overview about the laws and to gain a legal understanding and to have the possibility to methodical work. The goal is to acquire the ability to find solutions to previously undecided cases, by being prepared to develop, weigh and refute new ideas in open discussion, and then follow the steps towards a case-solving with well-founded and substantiate arguments.

In order to achieve this the Syllogistic approach is required. The General statement(major premise) and Specific statement (minor premise) give the possibility for the Conclusion. On simpler terms the example was given: Is Socrates mortal? All men are mortal. Socrates is a man. Therefore, Socrates is mortal.

In comparisment the legal method in Germany consists of 4 Steps in Opinions: 

1. Hypothesis, 

2. Definition, 

3. Subsumption, 

4. Result. 

In comparisment to the previous method the simple example would be: The question is, if Socrates is mortal. Mortal is, who is a men. Socrates is a man. Socrates is mortal.
On more practical note of the implementation of the four Steps in Legal Opinions another example was given. 
Using the legal opinion has its dangers since a legal opinion is not a judgement, it states first the result and give then a reasoning. Notation was given that during the use of the four steps, that they can be interrupted for new four steps.  

The next part was dedicated to the Legal interpretation and its types: Grammatical interpretation, Historical interpretation, Systematic interpretation, Teleological interpretation, Constitutional compliant interpretation, EU-directive compliant interpretation. 

The following was the presentation of the legal argumentation: Legal correspondence/analogy, Argumentum e contrario, Argumentum a fortiori, Argumentum ad absurdum. Since the argumentation and Legal Opinion in Criminal Law, in Civil Law, and Public law differs, they were treated separately with their own specificities.  

The last part of the lecture was dedicated to the presentation of - How this works in practice? 

The presentation was given in three parts.

The Facts - Analyse the facts and the question of the case? What exactly happened? When and where? Who is involved? The facts are clear: Do not add anything. Do not know it better. Read the case several times. Make a sketch with involved persons, chronology of the story and certain events. Avoid reading the problems, which are familiar to you, into the facts of the case. Be careful by identifying a real case the case can be changed. Only answer the question which was asked. Make notes and brainstorm while reading several times. 
The Outline - Draw up an outline which answers all questions before writing. Certain basic structure is compellent: 
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The Writing-Down - Do not start writing-down before you answer all aspects of the examination, all relevant legal norms and all problems. Make sure they are all at the correct place. Have the right emphasize: legal scientific discussions are more interesting then admissibility criteria. Write in an objective and precise style, do not refer to yourself in your writing, and do not use any emotional expressions. 

The final part of the training was dedicated to the practical training of the Faculty of Law University of Montenegro teachers. A number of teacher has participated in this activity, since it was designed to show the practical side of the German four-step approach in teaching. This exercise was carried out thru solving of one page case, since this is the type of case German students are receiving during they studies. 
Second day – 17th May 2017

Second day of the training was dedicated to the lecture on “Antidiscrimination Law” by Prof. Dr. Thomas Giegerich LL.M.

The lecture consisted of two parts: 

First – was dedicated to the General perspective on antidiscrimination

Second – was dedicated to the European perspective of antidiscrimination 
General perspective on antidiscrimination described the general framework - General Human Rights Documents - UN Charter (1945); Universal Declaration of Human Rights (1948); International Covenant on Economic, Social and Cultural Rights (ICESCR) (1966); International Covenant on Civil and Political Rights (ICCPR) (1966); Convention on the Rights of the Child (1989); International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (1990); Convention on the Rights of Persons with Disabilities (CRPD) (2006); 

The second part of the General perspective on antidiscrimination described the content of the Antidiscrimination Documents: International Convention on the Elimination of All Forms of Racial Discrimination (ICERD) (1965); The Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) (1979); American Convention on Human Rights (ACHR) (1969); African Charter on Human and Peoples’ Rights (1981); Revised Arab Charter on Human Rights (ACHR) (2004); Association of Southeast Asian Nations (ASEAN) Human Rights Declaration (2012).

The part on European perspective of antidiscrimination was focused on general legal basis of CoE: ECHR (1950), Art. 14, Art. 1 Protocol No. 12; European Social Charter (Revised) (ESC) (1996); Framework Convention for the Protection of National Minorities (1995), Art. 4; European Convention on Nationality (1997), Art. 5(1); Convention on Human Rights and Biomedicine (1997), Art. 11; Convention on Preventing and Combating Violence against Women and Domestic Violence (2011).
The part on European perspective of antidiscrimination was also focused on General Legal Bases in EU Primary Law - TEU, Art. 2; Art. 3, Art. 9. Then on Charter of Fundamental Rights (CFR) Art. 20 and Art. 21, following by TFEU, Art. 2, Art. 10, Art. 18 and Art. 19.  

A special attention was given to Secondary Law:

1. Directive 2000/78/EC establishing a general framework for equal treatment in employment and occupation (Framework Directive); 

2. Directive 2000/43/EC implementing the principle of equal treatment between persons irrespective of racial or ethnic origin (Race Equality Directive) 

3. Directive 2004/113/EC implementing the principle of equal treatment between men and women in the access to and supply of goods and services (Goods and Services Directive)

4. Directive 2006/54/EC on the implementation of the principle of equal opportunities and equal treatment of men and women in matters of employment and occupation (recast) (Equal Treatment Directive)

A part of the lecture was dedicated to the Definition: “Discrimination“ (EU Law) and other Definitions (EU Law), Direct Discrimination (EU Law)  and Indirect Discrimination (EU Law) , Positive Action (EU Law), States‘ Margin of Discretion (EU Law), Burden of Proof (EU Law). 
A comparation was made between ECtHR v CJEU, the Scope,  Discrimination Definition, Discrimination Grounds, Comparator, Justification, Affirmative (Positive) Action, Margin of Appreciation (Discretion), and Burden of Proof.
Third day – 18th May 2017

The lectures by prof. Gigerich continued the following day with discussions on Particularities and Case-Law Relating to Certain Grounds of Differentiation 
I. Prohibition of Discrimination on the Ground of Sex 
A practical aproach was taken in this part of the lecture so the selected cases were discussed: CJEU, C-13/94 - P. v. S. and Cornwall County Council [1996]; Human Rights Committee, Aumeeruddy-Cziffra and 19 other Mauritian women v. Mauritius, Communication No. 35/1978 [1981´]; ECtHR, No. 29865/96 – Ünal Tekeli v. Turkey [2004]; CJEU, C-222/14, Konstantinos Maïstrellis v. Minister for Justice, Transparency and Human Rights [2015]; ECtHR, No. 28957/95 - Goodwin v The United Kingdom [2002]; 
Pregnancy and Maternity Related Discrimination – EU Law – were discused in detail and Additional applicable provisions: Art. 33(2) CFR: Directive 92/85/EEC of 19 Oct.1992; Directive 2010/18/EU 8 March 2010; CJEU, Case C-177/88 – Dekker v. VJV-Centrum [1990]; CJEU, C-363/12 – Z. v. A Government department et al. [2014].
Equal Pay (EU Law) was one of the topics mentioned - The principle that men and women should receive equal pay is one of the foundations of the Community (CJEU, C 43-75 – Defrenne v Sabena) – Art. 157 TFEU, Art. 23(1) CFR.

Atention was given to the Particular Exceptions from Non-Discrimination (based on Sex) in EU Law I; Genuine occupational requirements; CJEU, Case-222/84 – Johnston v. Chief Constable of the Royal Ulster Constabulary [1986]; CJEU, C-207/98 - Malhburg v Land Mecklenburg-Vorpommern [2000].
II. Prohibition of Discrimination on the Ground of Sexual Orientation

Some selected Issues regarding  the Definition of Sexual Orientation and Prohibition of Discrimination on the Ground of Sexual Orientation (HRC) were discussed. Also practical aspects of this issues was discused as well: Human Rights Committee, Young v. Australia, Communication No. 941/2000, Views of 6 August 2003; Prohibition of Discrimination on the Ground of Sexual Orientation – ECHR I; ECtHR, No. 33290/96 – Salgueiro da Silva Mouta v. Portugal [1999]; ECtHR, No. 43546/02 – E.B. v. France [2008]; ECtHR, No. 40016/98 – Karner v Austria [2003]; ECSR, No. 45/2007 - International Centre for the Legal Protection of Human Rights (Interights) v. Croatia [2009]; CJEU, C-148/13 etc. – A and Others v Staatssecretaris van Veiligheid en Justitie [2014] ; and CJEU, C-528/13 – Geoffrey Léger v. Ministre des Affaires sociales, de la Santé et des Droits des femmes and others [2015].
III. Prohibition of Discrimination on the Ground of Age 
Some selected Issues regarding  the Discrimination on the Ground of Age were discussed. 

Age Discrimination under International Instruments  - Human Rights Committee, Love et al v. Australia, Communication No. 983/2001, Views of 25 March 2003 [examined further below]. 
Age Discrimination – Human Rights Committee - Human Rights Committee, Love et al v. Australia, Communication No. 983/2001, Views of 25 March 2003. 
Age Discrimination under the ECHR - ECtHR, No. 25762/07 – Schwizgebel v. Switzerland [2010].
Age Discrimination under the ECHR - ECtHR, No. 24724/94 – T. v. the United Kingdom [1998]
Age Discrimination under the ESC - ECSR, No. 74/2011 – Fellesforbundet for Sjøfolk (FFFS) v. Norway [2012]
Age Discrimination in EU Law  - Now explicitly prohibited in primary EU Law: Art. 10 TFEU, Art. 21(1) CFR ; CJEU, C-144/04 - Mangold v. Helm [2005] – decided before these provisions entered into force and thus based on a Directive; CJEU, C-555/07 – Kücükdeveci v. Swedex GmBH & Co. KG [2010]; CJEU, C-411/05 – Palacios de la Villa v. Cortefiel Servicios SA [2007]; CJEU, C-229/08 – Wolf v. Stadt Frankfurt am Main [2010]
IV. Prohibition of Discrimination on the Ground of Religion or Belief – Selected Issues
Some selected Issues regarding  the Discrimination on the Ground of Religion or Belief were discussed. 
Definition: „Religion“ / „Belief“ I - ECtHR, No. 48420/10 etc. – Eweida and Others v the United Kingdom [2013]; ECtHR, No. 7511/76 etc. -  Campbell and Cosans v the United Kingdom [1982]; Human Rights Committee, Singh Bhinder v Canada, Communication No. 208/1986, Views of November 1989. 

Discrimination based on Religion or Belief under the ECHR I - ECtHR, No. 12875/87 – Hoffman v. Austria [1990]; ECtHR, No. 7710/02 – Grzelak v Poland [2010]; ECtHR, No. 43835/11 - S.A.S. v. France [2014]; ECtHR, No. 57792/15 - Hamidović v. Bosnia and Herzegovina [2017]
Discrimination based on Religion or Belief – EU Law I  -  CJEU, C-157/15 – Achbita et al v G4S Secure Solutions NV [2017]; CJEU, C-188/15 – Bougnaoui et al v Micropole SA [2017]; ECtHR, No. 1620/03 – Schüth v. Germany [2010]. Prohibition of Discrimination based on Religion or Belief – Specific Exceptions under EU Law; Limits to Autonomy of Religious Organisations to Set Occupational Requirements I CJEU, Case C-414/16 – Egenberger v. Evangelisches Werk für Diakonie und Entwicklung e.V. (see also pending case C-68/17)

V. Prohibition of Discrimination on the Ground of Disability
Some selected Issues regarding  the Discrimination on the Ground of Disability were discussed.
Specific Legal Basis - UN and Specific Legal Basis – EU - CJEU, C-335/11 - HK Danmark [2013]; Communication No. 241/2001 – Purohit and Moore v. The Gambia [2003]. 
Prohibition of Discrimination on Ground of Disability under ECHR I - ECtHR, No. 13444/04 – Glor v. Switzerland [2009]; ECtHR, No. 33394/96 – Price v. the United Kingdom [2001].

Prohibition of Discrimination on Ground of Disability under the ESC (rev) I - ECSR, No. 13/2002 – Autism Europe v. France [2003].
Prohibition of Discrimination on Ground of Disability under EU Law I - CJEU, C-13/05 – Chacón Navas v Eurest Colectividades SA [2006]; CJEU, C-363/12 – Z. v. A Government Department and Others [2014]; CJEU, C-335/11 etc. – HK Danmark v Dansk almennyttigt Boligselskab and others [2013].
VI. Prohibition of Discrimination because of Race, Ethnicity, Colour or Membership of a National Minority – selected issues 
Some selected Issues regarding  the D Discrimination because of Race, Ethnicity, Colour or Membership of a National Minority were discussed.
Racial etc. Discrimination  (Art. 14 ECHR) Belgian  Linguistic  Case  (1968) - ECtHR, No. 1474/62 etc. 
Racial etc. Discrimination  (Art. 14 ECHR)  D. H. v. Czech Republic  - ECtHR (GC), No. 57325/00 etc. (2007)
Racial etc. Discrimination  (Art. 14 ECHR) Sejdić and Finci v. Bosnia and Herzegovina [2009] - ECtHR (GC), No. 27996/06 
Racial etc. Discrimination  (EU Law) CJEU, Case C-83/14 – CHEZ 
Nikola Dožić

______________
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